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The “genuine” and rigorous perception of facts and their actual dimension is, gener- 
ally speaking, an inevitable and essential methodological precondition for any legal 
scholar, until the moment he identifies and/or elaborates a legal category capable of 
describing them in all their (legally relevant) different aspects. 

In opposition to the actual perception of facts, there is actually, another, conflict- 
ing option which is often pursued for reasons of “political realism”: under this second 
perspective, the “fact” is construed or re-construed on the basis of legal resources 
(definitions, prescriptions, balance of interests taken into account in different ways 
by the legal system or systems) which are intended to be applied, in order to safe- 
guard the normative categories which are believed to be definitely established in areas 
that are considered sufficiently similarly precise or hardly amendable. 

The term “migrations” (erroneously) interpreted as a phenomenon with an inde- 
terminate and infinitely complex content, which is made up of the sum of different 
events and situations that can be deconstructed and categorized in different ways, 
may be classified and challenged alternatively under one of the two aforementioned 
perspectives with very different results, both with respect to the legal characterization, 
on the one side, and to the subsequent policy determinations, on the other. 

The most comprehensive and neutral definition of “migrant” refers to an individ- 
ual “fleeing from its country of origin for a non-predetermined period of time”. If 
the question is posed under the standpoint of the effective and free will of such a flee 
or exodus, two different figures of migrants can be depicted in their main following 
characters: 


1. The expatriate: someone who resolves to move to another State on the basis of an 
individual ‘existential’ interest, which is usually recognized both by the law of the home 
country and of the State of arrival. The legal tool (“title”) giving legitimacy to such a 
relocation is the “passport”, or equivalent document, whose validity and efficacy de- 
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pend on the rules in force in both States. For “liberal-minded” legal orders, the issuance 
of a passport is usually a “right”, while the attribution of validity-effectiveness to pass- 
ports issued by the authorities of another State is qualified as an interest of the foreign 
citizen which can be (discretionally) satisfied, through the so-called visa procedure, only 
when the interests at stake are not opposed to those of the granting State. In any case, 
the process for an expatriate is usually regulated through pre-established (legal) proce- 
dures having a prominent contractual nature with an economic added-value. 

Such a state of affairs emerges from the sufficiently limited ‘catalogue’ of the rea- 
sons to expatriate: work, study-education, tourism (in case of long-term expatria- 
tion), provision of healthcare services, family reunification... Expatriation may be 
valued under a ‘give-and-take’ perspective. The economic contribution by the expat- 
riate to the host State is normally compensated by the recognition of safeguarding 
arrangements that are adopted both unilaterally and by means of international con- 
ventions. The classic example of such an approach is provided by the Magna Charta 
Libertatum (art. 41): 


Omnes mercatores habeant salvum et securum exire de Anglia, et venire in Angliam, et morari, 
et ire per Angliam, tam per terram quam per aquam, ad emendum et vendendum, sine omni- 
bus malistoltis, per antiquas et rectas consuetudines, preterquam in tempore gwerre, et si sint de 
terra contra nos gwerring; et si tales inventiantur in terra nostra in principio gwerre, atta- 
chientur sine damno corporum et rerum, donec sciatur a nobis vel capitali justiciario nostro 
quomodo mercatores terre nostre tractentur, qui tunc invenientur in terra contra nos gwerrina; 
et si nostri salvi sint ibi, alii salvi sint in terra nostra. .' 


2. The “forced” migrant: anyone leaving (or fleeing from) the home country for rea- 
sons of survival and/or impossible living conditions because of catastrophic events, such 
as: wars, violations of human rights by totalitarian regimes, famines, natural disasters. 
The prominent features of those migrations are “desperation” (individual, but often 
represented or perceived in a massive dimension) and mass-exoduses also for migrants’ 
self-protection or self-identification. This dramatic scenario, indeed tragic, is likely to 
overshadow the voluntary and individual aspect which nevertheless characterizes also 
this kind of exodus. Paradoxically, to such a “forced will” is often recognized a lower 
relevance with respect to the “free will” of the expatriate who succeeds in creating an 
autonomous social space. The objective conditions of the forced migrant easily annihi- 


‘A translation into English of clause XVI of the 1215 Magna Charta can be found at the official 
website of The Magna Carta Project (http://magnacarta.cmp.uea.ac.uk/read/magna_carta_1215/Clause_41, 
accessed on August 1“, 2018), where it reads as follows: “All merchants are to be safe and secure in de- 
parting from and coming to England, and in their residing and movements in England, by both land 
and water, for buying and selling, without any evil exactions but only paying the ancient and rightful 
customs, except in time of war and if they come from the land against us in war. And if the latter are 
found in our land at the outbreak of war, they are to be attached without harm to their bodies and 
goods, until we or our chief justiciar know how merchants of our own land, who are then found in the 
land against us in war; are being treated, and if ours are safe there, the others are to be safe in our land.” 
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late any subjectivity. As a consequence, reference is made to law in order to give an- 
swers to a phenomenon (an undifferentiated human aggregation) more than to indi- 
vidual situations, each of them linked to individual ‘existential’ interests. 


The first theoretical (and practical) issue to be considered concerns the importance 
that the different legal systems attach to these two types of will (the “free” will of the 
expatriate and the “constrained” will of the forced migrant). It is indeed evident the 
discriminatory treatment reserved to the second category, mirrored by a substantial 
underestimation thereof, since practical attention is mainly devoted to counter the 
cumulative phenomenon of individual wills. In short, the will to relocate elsewhere as 
a consequence of misery and the desperate need to survive generally holds, both de 
iure and de facto, a minor importance with respect to the intention to expatriate in 
order to satisfy less vital interests. 

A review of those areas of legal research (at the supranational, international, Eu- 
ropean and national level) that look at such two figures seems to be a particularly 
significant standpoint when assessing the legitimacy of discriminatory policies. . Le- 
gal scholarship shall, therefore, identify all those legal sources allowing at various lev- 
els to positively adhere to the conclusion that the freedom of movement (and of estab- 
lishment elsewhere) shall be accepted as an absolute and universal right of any indi- 
vidual. The definitely ambitious aim is in fact to define a corpus juris humanitatis, in- 
tended as a superior system of rules for all human beings. 

Such a roadmap deserves to be explored, even considering the prevailing opinion 
on the ‘programmatic’ character of such a reconstruction and/or legal rearrangement. 
In fact, even those universal programmatic norms may constitute a parameter for the 
decisions of the competent Courts, having jurisdiction at the national or internation- 
al level, when adjudicating on the status of a natural person. 

In this respect, a first consideration regards the incompatibility of the condition 
of statelessness with such a status, since the ‘eradicated’ individual (which is not able 
to prove the possession of any citizenship) is deprived of an indispensable connota- 
tion of juridical identity. Beyond the international treaties and conventions offering 
remedies to overcome the condition of statelessness, it should be useful to enquire, by 
means of a systematic and evolutionary interpretation, if it is possible to derive from a 
general ‘principles of humanity’ a saving clause allowing, in case of inaction by indi- 
vidual States, the automatic conferral upon the individual of a universal status of 
‘jtinerant citizen’ enjoying the fundamental rights and freedoms. 

The catalogue of the rights and duties that are inherent to such a ‘global’ status 
may work as a starting point in order to critically re-consider the multidimensional 
and mutable decomposition of the concept of foreigner citizen (forced migrant) in 
various categories or sub-groups based on the (apodictic and arbitrary) evaluation of 
the degree of intensity and quality of sufferings determining the relocation from the 
country of origin. The most common normative classifications are, in this sense, “po- 
litical refugee” (asylum seeker), “economic refugee”, “environmental refugee”... A 
comprehensive expression that is commonly used is, then, “displaced person”. There 
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are differentiated and individual regulations-safeguards for each of those different 
‘categories’ of forced migrants (stemming out from national or international sources) 
with significantly weak criteria of reasonableness that need to be subject to a coher- 
ence scrutiny aimed at their desirable homogenization. 

Those foreigners that are not falling under one of the above-mentioned protected 
categories are included in other negative and residual categories, that are far from rig- 
orous and yet very powerful and ‘stigmatizing’, such as those of irregular or illegal 
migrants determining an actual humiliation of their legal identity of persons. 

The ‘sanction’ of the expulsion of illegal migrants from the territory of arrival en- 
tails, under a juridical standpoint, the even formal denial of their identity of identifi- 
able person. It would be interesting to proceed to an inventory of the reasons underly- 
ing each particular administrative and jurisdictional expulsion measure so to verify 
how it fails a priori to consider and qualify the histories and wills of such migrants 
(forced and sans papier). 

The practical reason for this approximate practice (that does not recognize the ab- 
solute individual right to move elsewhere on the grounds of an objective impossibility 
to reside and live in the places of origin) is the quantitative reduction of protections 
awarded to forced migrants by each State of arrival for domestic reasons of economic, 
social and political viability. Certainly, this is a question that cannot be easily ne- 
glected but, at the same time, it cannot be disguised by means of incoherent defini- 
tions and through the denial of subjective universal rights founding the corpus juris 
humanitatis. 

In order to avoid any possible drift caused by an unreasonable selection of safe- 
guards, a negative method of analysis should be adopted so to previously identify — 
on the basis of the already known practices and situations — the actions and inactions 
(worst practices) that represent under any circumstance unbearable violations of the 
rights of the person-forced migrant under many treaties, conventions and case-law by 
supranational courts’ rulings. 

A very controversial issue relates to the effective recognition of essential social rights 
(health, housing, education...) when, because of a lack of resources, they are insuffi- 
ciently granted even to non-foreigners, i.e. citizens in need. This is one of the most 
insidious causes of social conflict and ‘racial’ intolerance that may be faced, above all, 
through wealth redistribution policies both at the global and domestic level. From a 
legal standpoint, it is possible to identify two general principles in order to ensure the 
formal and substantial equality of individuals living in the same territorial community: 


I. The principle expanding the most favorable treatment to individuals irrespective 
of their status, however obtained. 

Il. The principle of equal supportive co-participation to those activities of social and 
work commitment required to the beneficiaries of welfare measures also with a 
view to social inclusion (e.g. in consideration of the effectiveness and reasonable- 
ness of provisions regarding works of public utility in relation to standard contrac- 
tual regimes in force for the different categories of domestic workers). 
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Forced migrations impose their presence to the public opinion and in interna- 
tional politics because of their mass dimensions as a plague disrupting not only for- 
eign populations, forced to flee their countries of origin, but the whole international 
community as well. Such an impact, sometimes impressionistically depicted as an in- 
vasion of locusts, seems to leave little room for normative reasoning by legal scholars, 
precisely because the categories of the extra-ordinary nature of events and emergency of 
situations produce attitudes that overcome the legal standards, that are perhaps called 
for a posteriori to rationalize and justify non-codified or differently codified actions. 

In a similar context, the individual conceived as holder of a personal — yet forced 
— will disappears to be absorbed (by acceding to an organicist interpretation) in a col- 
lective and collective body (‘migrants’) assuming a specific and prevalent subjectivity 
as a fleeing “people”. As a consequence, the effectiveness and appropriateness of any 
assistance intervention, as well as its quality, are not assessed against the essential 
rights of the individual, but in a predominantly economic-statistical perspective aim- 
ing to the reduction of damages deriving from migratory ‘waves’ (how many people 
have been rescued, how many meals have been distributed, how many accommoda- 
tion places have been granted...). 

It is indeed difficult also for jurists to escape this realistic and catastrophist interpreta- 
tion, opposing actual facts to the inadequateness of abstract hypotheses. Therefore, in or- 
der not to be inconclusive, the reasoning must move to a different and wider horizon: 
namely to the organization of the reaction of the international community — through its 
capacities-possibilities — to the facts causing emigrations-immigrations with disruptive 
effects under the political, economic and social aspects for single States or even for 
groups of States. It can be reasonably held that the object of the above-mentioned reac- 
tions by the international community (moreover when expressed. by means of the use of 
force) should primarily be the triggering events and vor the migrations caused by such 
original facts. 

Migration flows, in their arduous development, should and must be handled on 
the basis of that duty to rescue that certainly is a supreme cogent principle of the cor- 
pus juris humanitatis and that indiscriminately concerns all those situations of danger 
for humankind. 


A good observatory to develop such an approach and to gain an objective awareness 
about the facts to whom the ‘principle of humanity’ has to be applied may be the pe- 
riodic and full reports by UNHCR, ” that not only relates the adventurous and not 
rarely fatal voyages (in the Mediterranean), but also extensively describes the unbear- 
able living conditions of the places of origin and departure of migrants. 

As an example, the Report of 18 June 2015 may suggest the opportunity to theo- 
retically re-think the ‘nature’ and composition of the same ‘international community’: 
the main acceleration has started in the first months of 2011, when war in Syria broke 


? see http://unhcr.org/ accessed on July 31", 2018. 
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out, becoming the main cause of forced migration at the global level. In 2014, in av- 
erage 42,500 persons per day have become refugees, asylum seekers or internally dis- 
placed persons; such a figure corresponds to a four-fold increase in the span of four 
years. All over the world, a person in 122 is currently a refugee, an internally displaced 
person or an asylum seeker. If the 59,5 million forced migrants in the world constitut- 
ed a State, it would be the 24" country in the world in terms of population. 


Faced with those blatant figures, the same formal and traditional notion of ‘sover- 
eign State’, intended as an entity made up of a territory, a population and a govern- 
mental authority — either legitimated or self-legitimated — should be reconsidered. 
According to a conventional idea of international relations, in order to acknowledge 
the existence of a State, it should be enough to consider the capacity by a ‘govern- 
ment to manage the borders within which it purports to exercise its sovereignty. 

It is precisely the theme of the relationships existing between sovereignty and States, 
as well as the interdependence between those two concepts, to be at the centre of dis- 
putes and reconsiderations also by the most recent political philosophy scholars. When 
getting away from realistic (and conservative) cages and doctrines, it becomes possible to 
call into question, even from a philological standpoint, the legitimacy of the 
(self)attribution in the definition of ‘State’ to those situations in which the governmental 
authority fails to ensure minimal living conditions to its citizens in territorial areas origi- 
nally recognized at the international level as constituting a ‘State’ entity. In fact, the ex- 
odus of a considerable quota of population from a territory-State reveals the incapability 
to exercise an effective State sovereignty by the self-proclaimed governmental authorities 
that may, at best, demonstrate to possess apparatuses able to establish — and sufficient to 
ensure — simply their self-preservation. In such a way, in these cases the existence of a 
State entity should (could) be called into question also by international law, and be sub- 
stituted by the more appropriate notion of geographically characterized ‘factual power’. 

The fundamental question is, thus, whether the international community should 
include in its (even legal) organization only the States (as redefined in relation to the 
adequate standards of living to be granted to the population) or also those de facto 
authorities territorially characterized. 

Forced migrations encourage further analyses when not considered as if they were 
irreversible catastrophic natural disasters, against which there is no remedy but to 
wait and take precautions for future possible scenarios. 

The removal of unbearable living conditions in the places of origin of migrations 
is universally and abstractly recognized as the most effective and structural solution; 
it is also common to admit that this is a typical and imperative mission for the inter- 
national community. Positions diverge on the subjects allowed to take the conse- 
quent actions that may frequently require the use of force against those territorial 
powers defined as ‘terrorist’ or however ‘criminal’. 

Probably, the concept that better helps in addressing the question is “humanitari- 
an interference’. Such a qualification is particularly meaningful and suggestive since, 
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besides recalling the corpus juris humanitatis, it also implies that any armed interven- 
tion should have as its exclusive goal the restoration of appropriate living conditions 
in those places that have been coactively left. Certainly, the use of force is one of the 
most controversial and dangerous tools (that has to be closely tied to criteria of pro- 
portionality and adequateness), buy it cannot be aprioristically dropped out from the 
list of reactions in the hands of the international community. Sometimes, those situa- 
tions are called ‘international policing activities’, and correctly so. This is a line of 
enquiry that deserves to be explored, as in this dimension the notion of force (also in a 
military and organized sense) is conceptually different from the notion of war, that 
can only arise between States. Vice-versa, force has to be used against territorial crim- 
inal powers that, as already stated, cannot claim to be a part of the international 
community because of their inadequacy in ensuring a minimum level of adequate 
standards of living conditions that — as already stated — should be recognized as one 
of the objective requirements for the existence of a State. 

Humanitarian interference can also take other forms: ‘rescue’ (holding an episodic 
character) and ‘international cooperation’ (with more lasting and structural charac- 
teristics). Differently from force, monopoly by sovereign States or groups of sover- 
eign States, rescue and international cooperation can be exercised (also) at a more dif- 
fuse level by subjects not directly connected to State responsibility. Some actors al- 
ready established themselves in the international community which has in turn rec- 
ognized their legitimacy to interfere on the basis of the principles of autonomy and neu- 
trality (i.e. the exemplary case — in a certain sense, a model — of the International Or- 
ganization of the Red Cross and the conventions granting its immunity internation- 
ally); other cases are an expression of a global humanitarian governance (such as 
NGOs, large non-profit foundations for the achievement of human civil, political 
and social rights) able to manage significant private resources and to influence the 
strategy of official sectorial agencies revolving around the United Nations organiza- 
tion. It would be very indicative to list (at least above a certain level of budget alloca- 
tion) those private global organizations and to assess their actual ability of general in- 
fluence and economic impact on humanitarian policies in the various fields of health, 
culture and in the eradication of poverty... Furthermore, from the analysis of the by- 
laws of those private organizations and of their inspiring principles-methods it would 
be possible to verify their adherence to the norms of the corpus juris humanitatis. The 
comparison between the programmatic enunciations made by these ever more nu- 
merous and active organizations and the declarations contained in the different in- 
ternational conventions, both general and specific, on human rights, could give an 
idea on the level of humanitarian legal culture in the global civil society (Habermas). 


A really problematic aspect regards the legitimization of actions of humanitarian 
interference, above all those with a military character intended as ‘international law 
enforcement’ operations. Their goal (i.e. to re-create adequate living conditions in 
territories where a criminal power has been exercised) without an international en- 
trustment is not considered, in general, to be sufficient and reassuring. Two extreme 
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opinions have essentially been expressed: the necessity of a unanimous deliberation 
(or, as appropriate, of a qualified majority) of States represented in the international 
bodies of the United Nations or the unilateral decision even of a single State that, on 
the basis of the exceptional nature of the emergency, assume unilaterally a substitutive 
power with a universal value for the protection of human rights. 

History shows the weakness of each of those positions: the first easily leads to in- 
action with even more disrupting effects for those populations suffering from crimi- 
nal de facto powers; the second may favor interventions other than ‘international law 
enforcing’ operations with exclusively humanitarian aims, but rather driven by con- 
verging economic and/or geopolitical interests. 

It is necessary, therefore, to find an intermediate solution rooted in those princi- 
ples derived from the sources of a corpus juris humanitatis whose re-construction is 
difficult but not impossible when persecuted with coherency and consistency. Some 
interesting inputs come from the case of assistance provided in the event of major 
natural disasters following a unilateral decision of single States. This is a commonly 
accepted case of humanitarian interference, (possibly) stemming out from an interna- 
tional customary law rule demonstrating that the sovereignty principle can surrender 
before the prevailing right to life-adequate living conditions of individuals, commu- 
nities, peoples. 

There is room for another suggestion within the open lines of research for a con- 
sistent juridical answer to the comprehensive question of forced migrations: the idea 
of a ‘universal jurisdiction’ based on the awareness that forced migrations may be 
construed as crimes against humanity not only because of the brutality of behaviors 
against those individuals forced to flee from their places of origin, but also because 
such conducts may cause victims and damages all along the route of their complex 
development. Attempts to attribute an extraterritorial jurisdiction to judges and mag- 
istrates within national legal orders to initiate investigations on crimes qualified as 
‘international crimes’ committed abroad also by foreign citizens have not been 
crowned by success (e.g. in Spain or Belgium), as the criterion of jurisdiction linked 
to sovereignty eventually prevailed. 

A possible opening comes from Art. 8 of the Italian criminal code, where it af- 
firms that ‘[...] the foreign citizen committing a political crime abroad is sanctioned 
according to Italian law upon request by the Ministry of Justice’, while also detailing 
that ‘it is a political crime any crime offending a political interest of the State [...]’. 

The vagueness of this particular provision may at least spark an actualized and 
prospective debate on the possibility for forced migrations to be included within ‘po- 
litical’ crimes, up to represent actual genocide attempts. Nor it would seem doubtful 
the offence to the political interest of the State not to suffer from the tragic internal 
consequences of incontrollable migratory fluxes caused by external illicit conducts. 

A limited diffuse jurisdiction, at least at the investigative level, would recall the 
need and urgency to establish an ad hoc international Criminal Court whose declara- 
tory judgments could legitimize the use of force by the international community as a 
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whole or, in case, by groups of States implementing the above-mentioned principle 
of ‘humanitarian intervention’. 

The views expressed in this paper (a sort of pro-memoria) are certainly oriented. 
They suggest that before a crucial theme for global coexistence legal scholars cannot 
limit themselves to certify the fragmentation and — at times — the contradictory na- 
ture of the rules governing at different levels, both national and international, single 
aspects of migrations isolating them from the phenomenon taken as a whole. Jurists 
shall take a predictive role: they should systematize and bring coherency to the corpus 
juris humanitatis which is scattered and forgotten in a chaotic succession of sources 
still detached from criteria of hierarchy and competence. The identification, magis ut 
valeant, of the fundamental and non-negotiable principles on the freedom-will of 
movement in the world and, at the same time, on the minimal living conditions in 
territories where the ‘sovereignty’ (in its sense as considered above) is not exercised, 
must not be understood as surreptitiously claim a substitution with the legitimate 
public decision-makers in tragic or dramatic choices. Rather, this means, less preten- 
tiously, to identify with sufficient clarity the universally legitimate or universally ille- 
gitimate value of actions or inactions upon which the future of mankind depends. 


